JON E BAXTER
| BLA 94- 361 Deci ded February 6, 1997

Appeal froma decision of the Galifornia Sate Gfice, Bureau of Land
Managenent, decl aring the unpatented Commetti P acer mini ng cl ai mabandoned
and void by operation of law CAMC 239232.

Afirned.

1 Mning dains: Abandonnent--Mning dains: Rental
or dai mMintenance Fees: General |l y--Mning
dains: Rental or da mMintenance Fees: Sl |
M ner Exenption

An applicant for a snall mner exenption from paynent
of rental fees under the Act of Ot. 5, 1992, had to
file acertified statenent on or before Aug. 31, 1993,
for each of the assessnent years (ending Sept. 1, 1993,
and Sept. 1, 1994) for which the exenption was cl ai ned
including the infornati on required by regul ation at

43 (FR 3833. 1-7(d) (1993). Were the applicant failed
to pay the rental fee for either of the assessnent
years, the certificate of exenption includes only

1 year, and the record fails to indicate operations
are bei ng conducted pursuant to a notice or plan of
operations, the claimis properly deened abandoned
and voi d.

APPEARANCES  John E Baxter, pro se.
(PN QN BY ADM N STRATI VE JUDE GRANT

John E Baxter appeals froma decision of the Gdlifornia Sate
Gfice, Bureau of Land Managenent (BLM), dated March 3, 1994, declaring
his Coometti P acer mning claim CAMC 239232, abandoned and void for
failure to pay annual rental fees or to qualify for exenption fromthe
rental fee. The BLMdecision gave two reasons for its finding that this
claimwas abandoned and void. FHrst, BLMstated that the clainant failed
to file on or before August 31, 1993, the certificate of exenption
necessary to qualify for an exenption fromthe rental fee requirenent for
the assessnent year ending Septenber 1, 1994, al though BLM acknow edged
receipt of a certification of exenption for paynent of the rental fee
for the assessnent year ending Septenber 1, 1993 (filed August 30, 1993).
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Further, BLMhel d that appel lant had not established conpliance wth the
statutory and regul atory requirenent to have a valid notice or plan of
operations for the claim See 43 (PR 3833.1-6(a)(4) (1993).

In his statenent of reasons for appeal, appellant asserts that he sent
the certificate of exenption fromrental paynent for the 1994 assessnent
year together with the docunents for the 1993 assessnent year in the sane
envel ope via Federal Express, but BLMonly acknow edged recei pt of
docunents pertaining to the 1993 assessnent year. Wth his statenent of
reasons, appel | ant forwarded phot ocopi es of six nunbered pages he states he
sent together to BLM Phot ocopi es of the three pages that he states BLM
acknow edged, applicable to the 1993 assessnent year, are nunbered "Baxter
Record" 638-1, 638-2, and 638-6. The other pages, applicable to the 1994
assessnent year, are nunbered 638-3, 638-4, and 638-5. He also forwarded a
phot ocopy of a BLMrecei pt for $20, dated Septenber 3, 1993 (Baxter Record
674-1).

[1] The Departnent of Interior and Rel ated Agencies Appropriations
Act for FHscal Year 1993 (Act), P.L. 102-381, 106 Sat. 1374, 1378-79
(1992), inposed a rental fee requirenent for mning clains for each of
the assessnent years ending Septenber 1, 1993, and Septenber 1, 1994.
Soecifically, the Act required:

[Flor fiscal year 1993, for each unpatented mining clam mll or
tunnel site on federally owned lands, in lieu of the assessnent
work requirenents contained in the Mning Law of 1872 (30 US C
28-28e), and the filing requirenents contai ned in section 314(a)
and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993 * * *,

106 Sat. 1378. The Act contained a simlar provision establishing rental
fees for the assessnent year ending at noon on Septenber 1, 1994,
requiring paynent of an additional $100 rental fee for each cla mon or
before August 31, 1993. 106 Sat. 1378.

The statute all owed only one type of exenption fromthe rental fee
requi renents for these assessnent years, the snall mner exenption
available to clainants hol ding 10 or fewer clains on Federal |ands who
were, inter alia, producing or performng exploration work "under a valid
notice or plan of operation.” 106 Sat. 1378-79. To obtain a snall mner
exenption, a clainant had to neet all the conditions set forth in 43 OFR
3833.1-6(a) (1993). Aclainmant had to apply for the snall mner exenption
by filing separate certificates of exenption on or before August 31, 1993,
supporting the clai ned exenption for each assessnent year clained. 43 OFR
3833.1-7(d) (1993). This Board has held that in the absence of paynent of
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The annual rental fee, the statute and the inplenenting regul ations clearly
required atinely filing, on or before August 31, 1993, of certificates

of exenption for both assessnent years (ending Septenber 1, 1993, and
Septenter 1, 1994), referencing the notice or plan of operations under

whi ch expl orati on was conducted. Edw n L. Evans, 132 |IBLA 103, 106 (1995);
see 43 (FR 3833.1-7(d) (1993). Wien a clainant fails to qualify for a
snal | mner exenption fromthe rental fee requirenent, failure to pay

the rental fee in accordance wth the Act and the regulations results in

a concl usi ve presunption of abandonnent. WIIliamB Way, 129 |IBLA 173,
175 (1994); Lee H and Qldie E Rce, 128 IBLA 137, 141 (1994); 43 OR
3833.4(a)(2) (1993).

The BLM deci si on acknow edged recei pt of appellant's certification of
exenption for paynent of the rental fee for the 1993 assessnent year, which
was stanped "recei ved" on August 30, 1993. However, the BLMcase file does
not contain a certification of exenption for the assessnent year ending
Septenter 1, 1994, bearing a date stanp reflecting receipt on or before
August 31, 1993. The fact that docunents are not found in the BLM case
file for the mning claimraises the inference that they were not filed
wth BLM since there is a presunption that BLM enpl oyees have properly
di scharged their official duties and thus have not |ost or mspl aced
legal |y significant docunents. See WIson v. Hodel, 758 F.2d 1369, 1372
(10th dr. 1985); HS Radenacher, 58 IBLA 152, 155, 88 |.D 873, 875
(1981). That presunption nay be rebutted by substantial evidence tending
to show recei pt of the docunent in question by the appropriate BLMoffi ce,
but the party seeking to establish that a filing did occur nust denonstrate
by a preponderance of the evidence that the docunent was actually filed
wth BLM See HS Radenacher, supra at 155-56, 88 |.D at 875-76.

Appel lant has failed to rebut the presunption in this case. Appellant
has provi ded phot ocopi es of the docunents that he states he filed wth BLM
The al | eged copy of the exenption certificate for 1993 is not an exact
copy of the docunent filed wth BLM HFrst, the copy contains a reference
to "Notice of Intent No. 33052." That reference does not appear on the BLM
case record filing. Second, the case record filing is notarized; the copy
isnot. The fact that appellant nay have filled out an exenption
certificate for 1994 and that he has a copy of it in his files does not
establish that he tinely filed it wth BLM Appel | ant has provi ded no
evidence to showtinely filing of the 1994 exenption certificate.

Mbreover, even assuming that appel | ant coul d establish that he tinely
filed the 1994 exenption certificate, he has not alleged and the record
fails to showthat the claimwas under a notice or plan of operations on
August 31, 1993. In order to qualify for a small mner exenption, a mning
clai mant nust be produci ng or exploring "under a valid notice or plan of
operation.” 106 Sat. 1378-79. Appellant needed to have this cla munder
a notice or approved plan of operations on August 31, 1993. See 43 OR
3833.1-6(a)(4) (1993); Ronald E Mlar, 133 I BLA 214, 217-18 (1995);

Eown L. Bvans, supra at 106. The BLMdeci sion stated "according to the
records at the Inyo National Forest, M. Witney Ranger Dstrict, as of
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August 31, 1993, the clainant's A an of (perations for the subject mning
claimhad not been approved for the assessnent year endi ng Septenber 1,
1993." Because the clai nant had not conplied wth 43 CFR 3833. 1-6(4),
requiring that he be under a notice or plan prior to August 31, 1993, BLM
concl uded that appellant did not qualify for a snall miner exenption for
ei ther assessnent year, 1993 or 1994.

Appel | ant does not address this second holding in his statenent of
reasons for appeal. The case record contains no indication that appel | ant
submitted notice of intention to operate to the US Forest Service or
obtai ned Forest Service approval of any plan of operations. See 36 GR
228.4(a). The only reference to a plan of operations in the case record
pertains to other clains belonging to appellant and indicates that a plan
of operations was not approved until Cctober 29, 1993. Thus, appel | ant
has not shown that he was producing or exploring the claimat issue in this
appeal "under a valid notice or plan of operation.” 106 Sat. 1378-79.

Wiere a mning clainant fails to qualify for a small mner exenption
fromthe rental fee requirenent, failure to pay the fee in accordance wth
the Act and regul ations results in a concl usi ve presunption of abandonnent .

lee H and Qldie E Rce, supra at 141. The Departnent is wthout
authority to excuse lack of conpliance wth the rental fee requirenent of
the Act, to extend the tine for conpliance, or to afford any relief from
the statutory consequences, and the Board may not consider special facts or
provide relief fromthe statutory consequences. Lester W Pullen, 131 IBLA
271, 273 (1994).

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the decision appeal ed
fromis affirned.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Bruce R Harris
Deputy Chief Administrative Judge

138 I BLA 132

WAW Ver si on



